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PREFACE 


4 “HIS address resulted from an invitation to 

me from the University of London to deliver 

a lecture on some legal subject. I submitted 
one or two suggestions, including this subject, 
and the University Authorities made this selection. 
I had thought that the subject might have a wider 
interest than one devoted to a more technical branch 
of criminal law, because it touches on matters 
affecting the legal position of publishers and authors. 
Moreover for reasons, which I sought to make clear 
in the lecture, this branch of the law presents 
problems and difficulties which, as compared with 
those arising in other branches, are a little un- 
usual, 

The lecture was delivered to an audience 
mainly composed of students or persons who could 
rightly be assumed to have acquired some knowledge 
of legal terms and procedure. It has been sug- 
gested to me that in its published form the lecture 
might be of interest to others to whom such know- 
ledge cannot reasonably be attributed. I have there- 
fore added a short Appendix containing a few ex- 
planatory notes. This, I trust, may tend to explain 
some of the legal terms and statements which 
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| 
otherwise might not be clear to the lay reader. | 
I must not be taken to use this description in any | 
patronizing sense, and indeed, the explanatory 
notes are submitted with a due sense of humility 
and of their imperfections. 

A very few additions and alterations have been 
made to the original text of the lecture. As is 
pointed out in it, if I had entirely suppressed ex- 
pressions of personal opinion, it would have erred j 
on the side of being dull and technical. Where ) 
such expressions occur, they must be regarded as | 
entirely personal, and not as having any official 
sanction or support. ‘The subject is one in which | 
differences of opinion tend to be fierce, and I cannot 
pretend to any particular qualifications as a judge of 
books, or indeed of the motives of authors. If I 
have offended the champions of Art and Literature, 

I can only pray in aid a plea that my views result 
from honest conviction and not from any spirit 
of controversial advocacy. ‘ 
E..o,. 1. ae 
‘TEMPLE, 


January, 1937. 
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law on this subject, I think it well to offer a 

few comments by way of comparing this with 
other branches of the law. In connection with 
offences under this branch, two main ingredients 
call for consideration: (1) Publication, to which I 
shall refer a little later; and (2) that the matter 
published shall be proved to be obscene or indecent. 
You will appreciate, as to the second ingredient, 
that proof depends upon a standard, and in this 
sense this branch of the law might be said to lack 
that certainty which is common to most other 
branches, at least of the criminal law. To use a 
homely illustration: a man commits burglary who 
breaks into your house by night with intent to 
commit the crime of larceny. Assuming that the 
facts supporting this charge can be proved, including 
for example his being found leaving your house 
with some of your valuables, the law does not 
require any further proof as to the quality of the 
burglary. Equally, when the journalist arranges 
for headlines as to “ astonishing cat burglary ”’, he 
adds nothing to Sec. 25 of the Larceny Act, 1916, 
| 5 


Bw os dealing with the common and statute 


which in rather cold terms describes the elements of 
breaking and entering a dwelling-house. 

On the other hand, if a man is charged with 
publishing an indecent book, the prosecution are 
bound, after proving publication, to satisfy a 
Court or Jury that the book is in law obscene or 
indecent ; and this duty depends upon the applica- 
tion of a standard of obscenity or indecency which 
has not in fact been defined in any statutory enact- 
ment, and not very satisfactorily defined in case 
law. 


LIBEL AND SLANDER 


This branch of the law is generally classified 
under the main heading of libel, which, in addition 
to what has been termed obscene libel, includes 
defamatory, seditious and blasphemous libels. Since 
the words libel and libel actions have become so 
generally attached to and connected with defama- 
tory libels, it is important to note that, strictly speak- 
ing, the term libel only means something reduced 


into writing or print or picture ; and you will best 


appreciate this comment by keeping in mind the 
distinction between libel and slander, which is 
drawn in the civil law as to defamation. On the 
other hand, it is pointed out in ‘“ Russell on 
Crimes ’ that contraventions of this law, i.e. the 
law as to obscenity, seem more properly to be- 
long to the law of public nuisance, as in earlier 
times the common law indictable misdemeanour of 
publishing obscene or indecent matter seemed to 
1 oth Edition, p. 1366. 
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cover oral communications made to an audience 
in the case of an obscene play. There is an en- 
tertaining note on that page as to an old case, Rex 
against Curl (1727): a prosecution for publishing 
a pamphlet called “The Nun in her Smock ”’, in 
which it was stated that there had been many 
prosecutions against players for obscene plays, 
but that they had interest enough to get the pro- 
ceedings staged before judgment. The same case 
put an end to the suggestion that this branch of 
the law was the prerogative of ecclesiastical courts. 

A small point as to the position of newspapers 
may be worth noting. Criminal proceedings for 
libels published in newspapers can, by virtue of 
Sec. 8 of the Law of Libel Amendment Act, 1888, 
only be commenced with the leave of a Judge in 
Chambers. It is thought that this protection of news- 
papers extends to a case in which obscene matter is 
published, and that the proprietors could pray in aid 
the narrower view of obscene libel indicated 
above. 

Before leaving the earlier historical side of the 
law, it is of interest to note the vigour with which 
the old pleaders approached the problem. Here isa 
precedent of a count in an indictment for publishing 
obscene libels and prints taken from Chitty’s 
Criminal Law, 2nd Edition (1826). It is probably 
of the eighteenth century. 


That Edward ——, late of, etc., bookseller, being a person 
of a wicked and depraved mind and disposition, and most 


117 State Trials, 788. 
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unlawfully, wickedly, and impiously devising, contriving, and 
intending to vitiate and corrupt the morals of all the subjects 
of our said present sovereign lord the king, and to debauch, 
poison and infect the minds of all the youth of this kingdom, 
and to bring them into a state of wickedness, lewdness, debauch- 
ery, and brutality, on, etc., with force and arms, at, etc., did 
unlawfully, wickedly, and impiously publish, and cause and 
procure to be published, a certain wicked, nasty, filthy, bawdy, 
and obscene libel, entitled, ‘‘'The Frisky Songster,”’ in which 
said libel are contained, amongst other things, divers wicked 
false, feigned, lewd, impious, impure, gross, bawdy, and obscene 
matters, that is to say, in one part thereof, according to the tenor 
following, viz. (here state the words) and in another part thereof, 
according to the tenor following, viz. (here state the words). 
To the high displeasure of Almighty God, to the scandal and 
reproach of the Christian religion, in contempt of our said 
present sovereign lord the king, and his laws, and to the great 
offence of all civil governments, to the evil and pernicious example 
of all others, and against the peace of our said lord the king, 
his crown, and dignity. 


Subject to the comments I have made, the basis 
of this branch of the law is in the common law, and 
this statement is confirmed by a reference to the 
Second Schedule to the Criminal Justice Act, 
1925, in which is set out a list of Indictable Offences 
by adults which under certain conditions may be 
dealt with summarily. In that Schedule you will 
find No. 14: “ Publishing, exhibiting or selling any 
indecent or obscene book, writing, picture or model 
or any other indecent or obscene article or thing 
whatsoever, whether similar to the things before- 
mentioned or not.” This entry is interesting (a) 
as ignoring the word libel; (b) as justifying the 
comment in Russell on Crimes, to which I have 
above referred to ; and (c) as a statutory statement 
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of the common law, this being a rather rare occur- 
rence in statute law. 


COMMON LAW 


To deal first with the common law, publication 
is an essential element in the offence. The mere 
possession of an obscene book or print, although 
not to be commended, is not perv se an offence, 
although proof of procuring coupled with proof of 
an intent to publish may be indictable. 

The circumstances of publication may also be 
of importance. In Reg. v. Hicklin, 1868, it was 
pointed out that a medical treatise with illustrations 
necessary for the information of students or 
practitioners would probably not be treated as 
obscene if published so as to reach such persons, 


though it might form the subject of an indictment 


if exhibited in a shop window for any passer-by 
to see. 

Although nearly seventy years have passed since 
that decision was given, I hazard the comment 
that the Courts of to-day would support the reason- 
ing of this passage. 

The same case is of much greater importance as 
containing a statement by way of definition of 
obscenity, viz. “‘ the test of obscenity is whether the 
tendency of the matter published is to deprave and 
corrupt those whose minds are open to such im- 
moral influences and into whose hands the pub- 
lication might fall”. This statement is_ still 


AL. R., 3 Q.B. 367. 


recognized as laying down the test to be applied, but 
T must admit quite frankly that in the administration 
of this branch of the law it does not always afford 
a very satisfactory answer to the dual problem as 
to whether a particular published book offends 
against the law and, if so, whether a prosecution 
will succeed in respect of it. It must be confessed 
that the standard to be applied is a shifting one, and 
that many books now published without any par- 
ticular comment would have been condemned in 
1868 as offending against the law. 

As this is a law lecture, notwithstanding the 
interest of this problem, I can do no more than tell 
you from my own experience that, while books and 
photographs of a grossly pornographic character, 
produced mainly in Paris, but also in other towns 
on the Continent, present no sort of difficulty, a 
large number of publications have to be judged 
in the light of a tolerance in public opinion repre- 
sented by a swing of the pendulum, which in my 
humble judgment has gone a little too far in the 
direction of so-called liberal thought in these 
matters. ‘These few comments, if legally irrelevant, 
may be pertinent to my opening remarks. 

Before we leave the common law on this subject 
I should point out that contentions attempting to 
apply privilege, fair comment and justification to 
obscene publications (treating them for this pur- 
pose as coming within the law as to defamatory 
libels) have failed. As an example in Steele v. 
Brannan (1872)', it was held that the publication 
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of indecent matter was not protected by proof 
that it was a fair and accurate report of proceedings 
of a Court of Justice. The effect of this decision 
was incorporated into Sec. 3 of the Law of Libel 
Amendment Act, 1888. 

There is, however, a most interesting submission 
at the conclusion of the paragraph in “ Stephen’s 
Digest of the Commercial Law” relating to this 
particular subject, in which the late Sir James 
Stephen suggests that a publication of obscene matter 
may be justified as for the public good by being 
necessary or advantageous to religion or morality, 
or other matters of public interest. The learned 
author of Russell on Crimes submits that this 


~ view has not yet been judicially accepted in England. 


At the same time the test laid down in Hicklin’s 
case is applied in practice to protecting a number 
of medical works published in the interests of 
science and medicine which, if published and sold 
on ordinary bookstalls with a supposed attraction 
of their being indecent, might involve the seller 
in criminal proceedings. This protection might 
be described as a kind of privilege. 


STATUTORY PROVISIONS 


As has not infrequently happened, in the process 
of law-making in this country, the Statute Law on 
this subject has not followed any clear or scientific 
line. In point of date the earliest statutory pro- 
vision still in force is Sec. 4 of the Vagrancy Act, 


1824. From the aspect of literary and historical 
II 


interest, I commend the study of this Act; for it, 
and the Acts repealed by it, not only defined offences, 
but sought to classify offenders against their pro- 
visions. Three classes of offenders are contem- 
plated: idle and disorderly persons, rogues and 
vagabonds, and finally incorrigible rogues. Quali- 
fication for promotion into an advanced or superior 
| —muisusing the latter word—criminal class in the 
| main consisted of a previous conviction while in 
| an inferior class. In Section 4 there is recited a 
compendious list of offences in which, amongst 
palmistry, the possession of picklocks and the 
exposure of wounds or deformities to obtain alms, 
| the wilful exposure to view in any street, road, high- 
way or public place of any obscene print, picture 
or other indecent exhibition, qualifies the offender 
| to be deemed a rogue and vagabond. The ex- 
| hibitor seems to miss the idle and disorderly person 
| class. If offending again after a previous conviction 
| he becomes classed under Sec. 5 as an incorrigible 
rogue. ‘The punishment as a rogue and vagabond 
| is imprisonment for a period not exceeding three 
| months or a fine not exceeding £25. An incorrigible 
| | rogue may suffer imprisonment with hard labour for 
H | a term not exceeding one year and may apparently 
HI (in the case of a male person) be liable to a private 
whipping, although I hardly think that in these 
days corporal punishment would be inflicted for 
an offence in connection with indecent wares. 
As doubts arose whether the Act of 1824 applied 
to exhibitions in shop windows or windows in 
buildings, an amending Vagrancy Act of 1838 was 
12 
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passed to bring such exhibitions within purview of 
the former act. 

Legislation then followed, applied more par- 
ticularly to towns. I have been a little puzzled as 
to the exact necessity of these next two Acts, since 
the Vagrancy Act, 1824, applied to the whole of 
England. It may be that rogues and vagabonds were 
going out of fashion, although many Vagrancy 
Act prosecutions are still instituted. In the Metro- 
politan area Sec. 54 (12) of the Metropolitan Police 
Act, 1839, creates as an offence punishable with a 
fine of 40/- the sale, distribution or exposure to 
public view of any indecent or obscene book, paper, 
print, drawing, painting or representation in any 
thoroughfare or public place. For urban areas in 
the rest of England, Sec. 28 of the Town Police 
Clauses Act, 1847 made it an offence punishable 
with a fine of 40/- or 14 days’ imprisonment, publicly 
to offer for sale or to exhibit to public view a profane 
or indecent or obscene book, paper, print, drawing 
or representation. ‘This provision was extended by 
Sec. 81 of the Public Health Acts (Amendment) 
Act, 1907, to offences of this character, if committed 
in any place of public resort, recreation ground of 
a local authority or unfenced ground abutting on a 
street in an urban district. Section 28 of the Town 
Police Clauses Act, 1847, is even more compendious 
in relation to Street Offences than its predecessor, 
the Vagrancy Act, 1824, for you will find the par- 
ticular provision under discussion sandwiched in 
with such subjects as “‘ suffering to be at large an 
unmuzzled ferocious dog, insufficient fixing of a 
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flower-pot in an upper window, which may be 
blown down, and the singing of profane ballads in 
a street.” During the progress of Victoria’s reign 
statutes gradually became less picturesque. I say 
this with regret. 

Next in order of date we came to the Obscene 
Publications Act of 1857, and I should explain at 
once that this Act is largely used by police authorities 
in coping with the activities of small dealers who, 
under the guise of apparently respectable trading, 
attempt to supplement their earnings by selling 
pornographic photographs, or, more commonly, 
indecent picture postcards and magazines. ‘The 
Act primarily contemplates an application to a 
metropolitan or stipendiary magistrate or to any 
two justices for a search warrant of premises upon 
a complaint that the complainant has reason to 
believe or believes that obscene books or things 
ejusdem generis are kept on such premises for 
purposes of sale or distribution or exhibition for 
purposes of gain. In protection of the occupier 
the complaint on oath must by the statute include 
a statement that there has actually been at, or in 
connection with, the premises proposed to be 
searched, a sale or publication of the indecent 
matter. In other words, proof of the commission 
of a criminal offence, at least at common law, is a 
condition precedent to the issue of the search 
warrant. | 

In practice this limitation sometimes makes it 


difficult to catch a wary trader, and some have 
thought that the wider powers of search, e.g. under 


14 


the Larceny Acts, 1861 and 1916, whereby a 
warrant may issue a proof of a reasonable cause to 
believe that a person has on his premises stolen 
property, might well have been applied to the pos- 
session of indecent literature. If indecent wares 
are found on the search, they must be seized and 
submitted to the Court, and thereupon a summons 
issues against the occupier to show cause why the 
articles seized should not be destroyed. From a 
police point of view the proceedings as to seizure are 
not always free from difficulty, since the officer or 
officers have to form a quick prima facie view 
as to what items are likely to be condemned. On 
the other hand, strenuous contests on the hearing 
of the summons are not in my experience very 
frequent. 


THE RIGHT OF AUDIENCE 


On one aspect of the procedure under this 
Statute some criticism has been advanced, which, in 
my personal opinion, carries weight. I have indicated 
the character of the trade of the small dealer against 
whom in the large majority of cases proceedings 
under this statute are instituted. It occasionally 
happens that, in what may colloquially be called 
the “ mixed bag ” which is seized, are found copies 
of a work of fiction of a border-line character, as 
to which some contention against an order for 
destruction could be raised. The dealer may 
have purchased these copies as publishers’ re- 
mainders with some vague idea that the book may 
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attract persons whose tastes would urge them to 
seek his other wares, but, when the time for showing 
cause against destruction arrives, he is not particularly 
concerned to defend the character of the book. In 
practice he is more often anxious to be rid of the 
whole trouble as soon as may be. Neither the 
author nor the publisher have a right of audience to 
defend the book in these particular proceedings, 
with the result that the book may be condemned as 
much in consequence of a lack of interest on the part 
of the dealer as of any considered contentions pro 
and con the demerits or merits of the book. It 
has been contended that some kind of locus standi 
should be accorded to at least the publisher in such 
a case, and, while there may be difficulties in legis- 
lating to such an effect, the contention is worthy of 
consideration. In saying this I am far from suggest- 
ing that courts of summary jurisdiction make orders 
for destruction in any slap-dash method. From my 
own knowledge there is normally carried out a 
patient investigation, in which the police have taken 
a primary part in the sense that they frequently, 
as to many items, decline to press for an order for 
destruction. 


CUSTOM AND POSTAL REGULATIONS 


The import of indecencies into this country 
is controlled in part by Sec. 42 of the Customs 
Consolidation Act, 1876, to which is attached a 
Table of Prohibitions and Restrictions inward. 
One of the items in this table includes indecent or 
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obscene prints, paintings, photographs, books, cards, 
lithographic or other engravings or any other 
indecent or obscene articles. If imported, such 
wares are liable to forfeiture and destruction. 
But when seized under this provision the im- 
porter, under Sec. 207 of the same Act, may 
give notice within one month that he intends to 
claim the goods seized and proceedings follow 
to determine the justice or otherwise of the seizure. 

The proceedings are by way of information 
either in the High Court or before a justice of the 
peace. 


Continuing the Statute Law, we came finally 
to the Post Office Act, 1908. Section 63 of that Act, 
as amended by the Post Office Act, 1935, makes it 
an offence to send or procure to be sent through the 
post a postal packet enclosing any indecent or 
obscene print, painting, photograph, lithograph, 
engraving, book or card or any indecent or obscene 
article or a postal packet which has on it or on the 
cover thereof any words marks or designs of an 
indecent obscene or grossly offensive character. 
An offence under the section is punishable on sum- 
mary conviction by a fine not exceeding {10 or 
on conviction on indictment by imprisonment for 
a term not exceeding 12 months. ‘These provisions, 
enacted partly for the protection of post office 
servants, are also used in practice in efforts to stamp 
out a postal trade in obscene wares, particularly 
books and photographs. Where private individuals 
are concerned, a large number of such cases are 
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dealt with by police interview and warning, with, on 
the whole, the most salutary results. At the other 
end of the scale, proceedings by way of indictment 
under this Act are rather infrequent, and it will not 
have been forgotten that in the case of a trader the 
common law offence includes the act of selling. 


Having dealt with the framework of the law, I 
now turn to some general points as to its practical 
application. Students of law will not require to 
hear from me any remarks at large as to practice in 
criminal cases, as for instance how a defendant is 
brought before a summary court or is indicted and 
brought before ajury. In these respects this branch 
of the criminal law presents no peculiarities, unless 
one were to treat the search warrant provisions of 
the Act of 1857 as unusual, but even these are, as 
I have pointed out, rather narrower in scope than 
many other statutes which empower a right of 
search. 


The proof of publication does not often present 
any particular difficulty. By way of illustration, if 
on the directions of the Attorney-General I institute 
proceedings against the publisher of an indecent book, 
I generally obtain formal proof by inviting a police 
officer to purchase a copy from a retailer, and the 
latter can at least, if necessary, prove a publication 
to himself by the publisher. Moreover, in the case 
of a printed book, a publisher will not as defendant 
in a case normally deny publication, the contest, 
if any, ranging round the far more difficult issue 
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as to whether in law the book is indecent or obscene. 
In contested Post Office cases proof of handwriting 
is generally necessary. 


CHANGING STANDARDS OF THOUGHT 


I return to a few comments on the case of 
Hicklin. The legal definition of obscenity there 
laid down is itself affected by a shifting standard of 
thought in these matters. I have already referred 
to a certain liberality in this standard which prevails 
to-day, and in a lecture of this kind I am doubtful 
whether I should be in place in further criticizing 
it. At the same time the following comments 
are possibly justified as illustrating the difficulties of 
administering this branch of the law. I refer to 
two classes of literature, the publication of which in 
the last few years has increased in a remarkable 
degree : 


(1) Books which, while masquerading under 
the guise of scientific works, purport in extreme 
detail to lay before the public the subject of 
sexual relations and aberrations ; 

(2) Books, which, under the guise of literature, 
use sexual matters as colours in making a picture, 
generally of modern life, to such exclusion of 
other elements as to put sex in a wholly dis- 
proportionate and false position. 


In the first class the publishers’ announcements 
pay lip service to the cause of science. In the 
second class books range from purely and obviously 
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pornographic works to novels in which, for the pur- 
pose of adding to their selling value, passages of a 
semi-indecent character are deliberately introduced. 

You may think this to represent a cynical view, 
but experience has taught me that it can be widely 
justified. | 

Throughout this range the degree of possible 
corruption in the mind of the reader must clearly 
vary. At one end of the scale the probability of 
corruption is so obvious that no difficulty can arise 
in applying the legal test of obscenity. But ascend- 
ing the scale one reaches a line in which doubt arises, 
and this doubt is often coupled with a factor which 
as a lawyer causes me profound irritation. This 
may be expressed by the query—will a prosecution 
do more harm than good owing to the very advertise- 
ment caused by the proceedings ? Instances have 


1 As a footnote to this passage, I venture to append this extract 
from a memorandum as to a case in which common law proceedings 
were instituted at Bow Street :— 

‘“‘In support of books dealing with sex and sexual matters, a good 
deal of hot air is talked as to the stricter standard of the Victorian 
Era, and phrases as to the advantages of frank education of the young 
in sex matters are frequently put forth in justification of the looser 
standards of to-day ~Whether or not more education on these matters 
is desirable is an open question, but it is clear that if novels saturated 
with sexual details are to be published without interference, the minds 
of readers, and particularly of young readers, will be liable to become 
sodden with the subject at the risk of the complete upset of what 
is psychologically known as the sexual balance. This is an illustration 
of the kind of corruption which in legal phraseology is defined in the 
judgments in the cases cited. Much of the detail in this book could 
justifiably find a place in a medical, or even an historical, work upon 
its subject matter, but this book does not pretend to have any serious 
purpose which would underlie works of these descriptions. This book 
also illustrates the contention that the greater the ability with which 
the indecent and depraved picture is presented, the greater is the 
danger that the mind of the reader will be corrupted. This contention 
can justly be set against the well-worn plea that in art and literature 
the scope of the artist and writer should not be fettered by limits so 
long as their works come up to a somewhat ill-defined standard of 
worth.”’ 
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occurred in which after a prosecution the book has 
subsequently been printed and sold in foreign 
countries with an advertisement on the cover or 
elsewhere, to the effect that it has been banned in 
England, as an added inducement of sale. I refrain 
from obvious comments on the effect of such liter- 
ature on the mind of young persons, which would 
more properly fall under quite another subject for 
a lecture. I have, however, deliberately mentioned 
young persons to emphasize a point that the applica- 
tion of the test of legal obscenity is, quite strictly 
speaking, not dependent upon the age of the reader. 

To illustrate this point I would instance the 
case of an ordinary novel published in London and 
finding its way to the circulating libraries. There is 
no evidence that it is meant peculiarly for distribu- 
tion to adolescents. From the aspect of criminal 
law a particular contention that it would deprave the 
young would not by itself seem to be sufficient to 
ensure the success of a prosecution, although 
such a contention might not be ruled out as 
irrelevant. - 

These few remarks may inform you that in this 
particular subject the lot of the responsible author- 
ities, is, to use a Gilbertian phrase, not a happy one. 


** EXPERT EVIDENCE ”’ 


I now turn to a point arising in the presentation 
of evidence in these cases which may be of interest. 
I have already pointed out that, in assessing the 
conduct of a defendant, a Court or Jury have to 
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take into consideration the legal test of obscenity 
which has been laid down in the case of Hicklin 
and in other cases following that authority. The 
question whether or not a particular book trans- 
gresses is really one of mixed law and fact, although 
in a case tried by a jury the judge will not remove 
a case from their consideration unless he should 
have come to the conclusion that the prosecution 
had upon their own evidence and contentions failed 
to show that the book could be classed as indecent 
within the terms of the test. 

Efforts have been made in some cases by advocates 
for the defence to adduce the expert evidence of 
persons of literary knowledge and experience to say 
that in their view the book in question cannot 
reasonably be described as obscene or indecent. 
Such evidence would presumably be based either 
upon bare opinion or, alternatively, upon comparison 
with other literary works—as for instance, well- 
known classics. 

One must frankly admit that if such evidence 
were in law admissible, somewhat embarrassing 
debates might arise between experts on either side, 
not the less embarrassing when the recognition of 
older pornographic works as classics formed an issue 
in the matter. I have always held the view, which 
has on occasions been recognized in actual cases, 
that such evidence cannot be admitted, for the 
simple reason that the expert, by his evidence, must 
of necessity be seeking to decide the very issue which 
is before the Court, including in that term the jury, 
i.e. as to whether the law been contravened. 
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It is true that the law as to expert evidence 
creates an exception to ordinary rules in the sense 
that the expert can be heard to express an opinion 
as well as to testify to facts. The ordinary rules 
contemplate evidence as relating to facts only. 
In the main, expert evidence is only recognized as 
admissible in questions relating to science or trade. 
Medical men frequently have to express admissible 
opinions as to the cause of death or matters such as 
the consequences of wounds and the mental con- 
dition of a defendant. Equally, expert evidence as 
to handwriting is customarily admitted, and opinions 
on other scientific questions from persons pecu- 
liarly competent to express them are recognized 
| as relevant and admissible in appropriate cases. 
bas Our courts have not been inclined to extend, in 

principle, the ambit of expert evidence, and, in cases 
tried before a jury the general tendency is to leave 
to the jury as many issues as possible which may 
fairly fall within the category of facts. It has been 
said, if I do not misquote the dictum, that the state of 
a man’s mind is as much a question of fact as the state 
of his digestion. And one rather shudders to con- 
template the possibility of the admission of expert 
psychological evidence upon the subject of the 
probable effect of a false pretence on the mind of the 
person defrauded. 

Yet this is not an unfair parallel to apply to 
expert evidence as to whether or not a book is 
obscene, for a reference to the dictum in Hicklin’s 
case will show that the expert, if permitted to give 
evidence, will ultimately be driven into a position 
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of expressing an opinion upon the mental reactions 
of the reader of the work in dispute. It will be 
appreciated that I have not minimized the difficult 
burden resting upon a Court in such matters, but 
notwithstanding much that has been said and written 
as to the hardship of the author and publisher 
having to appear before a non-literary tribunal 
(that, I am afraid, is a rather rough compendium of 
the contentions) I am unrepentant in my opposition 
to the introduction of expert evidence in these 
cases. 


STATE CENSORSHIP OF BOOKS 


I now turn to what is as much a matter of 
correction as of definite instruction. Although in 
this legal circle there may be no misunderstanding 
on the point, there exists among the public a wide- 
spread misapprehension that in this country a book 
or picture may be censored, banned or suppressed. 

I can justify this statement without much 
difficulty. A few months ago a distinguished author, 
writing in a well-known weekly journal, criticized 
a case in which a book had among others been 
condemned for destruction by a London police 
magistrate. The article was in temperate terms, but 
the author three or four times spoke of the “ sup- 
pression ’’ of a book as a matter of practice. My 
friends at the Home Office will bear me out when 
I state that quite well-educated members of the 
public invite the Secretary of State to act as a 
Censor, or better still, to act in some executive 
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capacity so that a summary and speedy suppression 
of a book may be effected. Other members of the 
public, some of apparent education, write to me in 
terms which purport to invest me with the powers 
of a modern dictator in aid of summary treatment 
of books and their publishers. 

It is well to point out that, although a censorship 
of stage plays and a certain control of other staged 
performances in public exist, there is no literary 
censorship in this country. To put the matter in 
its crudest aspect, the author and publisher must 


read Hicklin’s case, and then weigh up the risk of 


criminal proceedings. 

This is clearly not an occasion upon which I 
ought to discuss the possible merits of a state 
censorship of books, but perhaps I may be pardoned 
if I remark that I do not think the publishers would 
like it, and speaking with the greatest respect I 
hazard the view that the Secretary of State might 
well be averse to adding such a duty to the great 
burdens already resting upon him. 


SPECIAL COURTS 


There does remain, however, a question as 
to Courts which adjudicate in these matters. Some 
have stressed the point that even the shifting stand- 
ard of thought to which I have referred earlier in 
this lecture is overlaid by a variation in standard 
as between different countries or different towns. 
Reasoned suggestions as to special Courts for such 
cases, or a removal of the cases to a London venue, 
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have been put forward mainly based upon the 
contention that this branch of the law has some 
peculiarities which I have sought to emphasize. 
Others in compliment to my Department have 
thought that all such prosecutions should be in- 
stituted under my egis. I do not seek to prejudge 
these suggestions or indeed to damn them with faint 
praise. At the same time I think the following points 
might be carefully weighed before any novel legis- 
lation is introduced. 

Special Courts would be institutions alien to the 
spirit of our legal traditions—it will be remem- 
bered that a recent suggestion of a Court expertly 
constituted for motoring offences did not find 
much favour, and we have been in the habit of 
entrusting to courts of summary jurisdiction multi- 
farious duties ranging from matrimonial disputes to 
the alleged adulteration of coffee. If one were to 
attempt a statistical record of criminal proceedings 
under this branch of the law, I venture the opinion 
that the percentage of cases in which the champions 
of Art and Literature have had cause to complain 
would turn out to be remarkably small. Person- 
ally I should always prefer in considering proceed- 
ings in relation to a book published, e.g. in London, 
for general sale, to institute proceedings under the 
common law rather than under any statutory pro- 
vision. ‘This preference would enable the author 
and/or the publisher to appear as defendants, and 
so to have the opportunity of justifying the character 
of the book with an option of having the issue as 
to obscenity tried before a jury. 
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In conclusion, I am conscious that personal 
opinions, I hope not too obtrusively, have emerged. 
I am also conscious that, as to these opinions, some 
of my audience may have formed an estimate of 
me as a rather stuffy person, upholding old-fashioned 
and cautious views. Had I suppressed all, other than 
purely legal, expressions of opinions, this lecture 
would have erred more greatly on the side of dullness. 
I can at least pray in aid the support of the eighteenth- 
century pleader referred to earlier in this lecture, 
even if is unlikely that I may have to consider 
officially a modern edition of “The Frisky Songster”’. 
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APPENDIX 


common law in popular language. In the main, law 

originated from recognized custom. In quite early 
times it was customarily regarded as unsocial to batter your 
neighbour to death from motives e.g. of jealousy, covet- 
ousness or hunger, and around this idea arose the notions of 
malice and provocation. These matters coming before early 
Courts of justice, evoked judicial decisions and formed the 
framework of the rules of law as to murder and man- 
slaughter. Equally, at one time it became customary to 
regard a person who tried to corrupt the morals of the public 
by indecent writings or exhibitions as guilty of unsocial 
conduct, and judicial decisions applied in this matter pro- 
duced rules of recognized law. 


|: is not possible to frame a short definition of the 


THE COMMON LAW 


The customs from which the common law originated 
were customs prevailing generally throughout the realm, 
as distinct from local customs. 

From a narrower aspect the common law is, as a term, 
used to distinguish customary law from statute law, using the 
phrase customary law as including rules derived from judicial 
decisions. In dealing with a particular branch of the law 
this is not an altogether satisfactory aspect, since, for ex- 
ample, the subject of the foregoing lecture plainly depends 
on a mixture of common law and statute law, the latter, 
apart from matters of procedure, recognizing at least the 
principles and definitions of the former. 
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To avoid any further complication, the distinction 
between the common law and the systems of equity and 
ecclesiastical law is here purposely ignored, more particularly 
since the criminal law, although in past ages having a close 
connection with parts of ecclesiastical law, has not made 
contact with equity. 

Quite broadly speaking, when the term ‘‘ a common law 
offence ”’ is used, it means an offence the complete definition 
of which will not be found in an Act of Parliament, it being 
remembered however that every criminal offence is in 
matters of procedure largely affected by Acts of Parliament. 


STATUTE LAW 


Statute law is law laid down and enacted in Acts of 
Parliament. In the subject of the lecture it is rather more 
directed to procedure and punishment than to principles, 
and the same comment applies to the illustration of murder 
in the preceding paragraph. In criminal law in general, 
statute law has largely, but not wholly, replaced the common 
law. As an illustration, perjury was up to the present cen- 
tury a common law offence, but is now precisely defined in 
the Perjury Act. All infractions of social order which have 
to be regarded as criminal are now dealt with by statute 
law. A ready instance occurs in the Road Traffic Acts, 
whereby the misdoings of the person, sometimes described 
as the long-suffering motorist, are singled out for —_ 
and punishment. 


SUMMARY AND INDICTABLE OFFENCES 


A summary offence is one which by statute law can be 
dealt with in a court of summary jurisdiction, i.e. a Court 
held before a stipendiary magistrate or a bench of magis- 
trates. 

An indictable offence is one which, subject to some 
qualifications mentioned below, can only be dealt with 
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for purposes of trial and punishment by a Court of Assize 
or a Court of Quarter Sessions. The indictment is a formal 
document prepared either by the prosecution or by an 
officer of the Court of trial upon which at the trial the 
defendant is called upon to plead at the commencement 
of the trial. Unless the defendant plead guilty to the 
indictment he must be tried by a jury. 

Some offences can only be dealt with as summary offences, 
e.g. driving a car without proper lights. Others, such as 
murder, manslaughter or bigamy, are solely indictable 
offences, and can only be dealt with as such. 

Modern Acts of Parliament frequently provide for 
statutory offences to be dealt with either summarily or upon 
indictment. An instance occurs in Sec. 63 of the Post Office 
Act, 1908, mentioned in the lecture. In such cases, unless 
the punishment by imprisonment on summary conviction 
exceeds three months, the option as to the alternative methods 
of trial generally rests with the prosecution. 

On the other hand, a number of indictable offences 
which might in serious cases involve a long term of imprison- 
ment, e.g. larceny and false pretences, can in the discretion 
of the summary Court, and with the consent of the defendant, 
be dealt with summarily. | 

Offences depending on the common law part of the 
criminal law are classed as indictable offences. Thus it 
is, in connection with the lecture, that a defendant charged 
with selling obscene literature, although he may consent 
to be dealt with summarily under the Criminal Justice Act, 
1925, is entitled to ask to be committed for trial before a 
jury. 


PRELIMINARIES OF CRIMINAL PROCEDURE 


Criminal process, generally speaking, is based upon an 
information, sometimes oral, but more commonly in writing, 
laid before a magistrate or a Court of summary jurisdiction, 
upon which a summons or a warrant is granted for the 
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purpose of bringing the defendant named before such 
Court. In the case of certain crimes the defendant may be 
arrested without a summons or a warrant and brought before 
the Court upon the charge preferred by the arresting officer, 
or he may have been given in charge of such an officer while 
caught in committing an offence. 

In the case of an offence which is exclusively a summary 
offence, or is one in which the Court can exercise its 
summary jurisdiction, the defendant is tried and sentenced 
by the Court of summary jurisdiction. 

In the case of an offence plainly indictable or to be 
treated as such in the alternatives above mentioned, the 
Court sits, not in the capacity of exercising its summary 
jurisdiction but to enquire whether a prima facie case is 
made out; it does not determine guilt or innocence, but. 
concludes whether or not the defendant should be com- 
mitted for trial to a Court of Assize or Quarter Sessions. 
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